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RECOMMVENDED ORDER

Pursuant to notice, the above matter was heard before the D vision of
Admi ni strative Hearings by its duly designated Hearing O ficer, Donald R
Al exander, on August 31, 1987 in Tall ahassee, Florida.
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For Petitioner: Mark A Linsky, Esquire
1509 Sun City Center Plaza, Suite B
Sun City, Florida 33570

For Respondent: James W Anderson, Esquire
Department of Transportation
Haydon Burns Buil ding, Ml Station 58
Tal | ahassee, Florida 32399-0450

For Intervenor John A. Radey, Esquire
Respondent : Mark Freund, Esquire

Post O fice Box 11307

Tal | ahassee, Florida 32302

BACKGROUND

On August 3, 1987, respondent, Departnent of Transportation (DOT), issued
proposed agency action advising all bidders on State Job Nunber 90030- 3539 that
i ntervenor-respondent, Cone Constructors, Inc. (CC), had submitted the | onest
and nost responsive bid, and would be awarded the contract on the project.
Thereafter, petitioner, Mdwest Industrial Painting of Florida, Inc. (Mdwest),
timely filed its notice of protest. A formal protest was later filed on August
12, 1987. In its protest petitioner generally alleged that a certificate of
qualification authorizing the contractor to perform bridge painting was required
as a prerequisite to filing a bid, and that DOl had awarded the contract to the
apparent | ow bi dder even though that bidder did not possess a certificate of



qualification. Petitioner contends this action was erroneous, and asks that it
be awarded the bid as well as attorney fees and costs.

The matter was referred to the Division of Adm nistrative Hearings by DOT
on August 18, 1987, with a request that a hearing officer be assigned to conduct
a hearing. By notice of hearing dated August 19, 1987, a final hearing was
schedul ed for August 31, 1987 in Tall ahassee, Florida.

On August 26, 1987 intervenor-respondent, Cone Constructors, Inc., filed a
petition to intervene. This petition was granted at the conclusion of a
t el ephoni ¢ notion hearing held on August 28, 1987.

At final hearing petitioner presented the testinony of WlliamF. Ventry,
Robert D. Buser, Miurray Yates, John Fikaris, Charles Goodnan, J. Ted Barefield
and Louis Songer and offered petitioner's exhibits 1-4 which were received in

evi dence. Intervenor-respondent presented the testinmny of Mchael L. Cone and
offered intervenor's exhibits 1-4. Only exhibits 1 and 2 were received in
evidence. |In addition, the parties stipulated into evidence joint exhibits 1-9.

Petitioner's ore tenus notion at final hearing to strike the protest of CCl was
deni ed.

Thi s Recommended Order has been prepared w thout the benefit of a
transcript of hearing. Proposed findings of fact and concl usions of |aw were
filed by the parties on Septenber 10, 1987. A ruling on each proposed finding
of fact has been nade in the Appendi x attached to this Reconmended Order

The issue herein is whether respondent was correct in awarding the bid on
State Job No. 90030-3539 to Cone Constructors, Inc., and if not, what action
shoul d be taken by the agency.

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

FI NDI NGS OF FACT
A. I ntroduction

1. On an undiscl osed date, respondent, Departnent of Transportation (DOT),
gave notice to qualified and interested contracting firnms that it was accepting
bids fromfirnms interested in providing various services on State Job No. 90030-
3539. Such bids were due on or before June 24, 1987. |In general terns, the
project required the successful bidder to performvarious maintenance services
on the Ad Seven M| e Bridge between Pigeon Key and Kni ght Key just sout hwest of
Mar at hon in Monroe County, Florida. The parties have stipulated that the
project involves the follow ng classes of work:

Bri dge painting 82 percent
Restoration of spalled areas 6 percent
M scel | aneous concrete and steel 9 percent
Mai nt enance of traffic 3 percent
2. In response to this offer, three contractors submtted tinely bids.

These included petitioner, Mdwest Industrial Painting of Florida, Inc.

(M dwest), intervenor-respondent, Cone Constructors, Inc. (CCl), and J. D
Abrams, Inc. Their respective bids were $1, 746,390, $1, 122,000 and $2, 149, 345.
The parties have stipulated that the bids of both CCO and M dwest are bel ow the
DOT budget estinmate and prelimnary estimate for the project.



3. On August 3, 1987 DOT posted its intent to award the project to CC
whi ch submitted the | owest dollar bid. Thereafter, petitioner tinely filed a
protest challenging the award of the contract to CCl. 1In its formal protest,
M dwest contended that CCl was ineligible to submt a bid since it was not
prequalified by DOT to perform bridge painting, a service required for this job.
The filing of the protest pronpted the instant proceeding.

B. The Project

4. The A d Seven Mle Bridge, once a vital link in the Florida Keys
hi ghway network, was replaced in the early 1980s with a new Seven M|l e Bridge
Since its replacenent, the old bridge has had very little, if any, traffic and
is no longer in service as a state highway. Indeed, its center span has been
renoved, and it is used primarily as two fishing piers by avid anglers and for
access to Pigeon Key where a University of Manm research facility is |ocated.

5. The legislature recently mandated that the old bridge be turned over to
the Departnment of Natural Resources (DNR). So that DNR receives the bridge in
good condition, DOT intends to performall necessary nmai ntenance and
rehabilitation prior to its turnover. The project has been identified as State
Job 90030-3539. The job includes painting the exposed structural steel, doing
"corrective neasures" to portions of the structural menbers, and ot her
m scel | aneous work. The project will be funded wholly with state funds, and is
not considered a critical job

6. Although at hearing DOT personnel considered the structural work to be
the nost inportant aspect of the project, and the painting to be incidental, DOT
did not prepare the bid specifications in this manner. Rather, it elected to
prepare the specifications listing bridge painting as nornmal work. By
categorizing the work in this nanner, DOT did not contravene any statute, rule
or standard. Had DOT categorized painting as "specialty” or incidental work on
the project, painting woul d have been considered an incidental aspect of the
job, and bidders would not have to be prequalified in bridge painting. However,
DOT did not assert its specifications were in "error,"” or that this mght serve
as a ground to reject all bids. Indeed, there is no evidence that any bidder
was confused or had any doubt as to the services required under the contract.

C. Prequalification Requirenents

7. DOT requires that, on projects exceeding a cost of $250,000, bidders
obtain a certificate of qualification setting forth the areas (classes) in which
they are qualified to performwrk. This is comonly known as prequalification
One of these classes of conmpetency is bridge painting, which constituted
approxi mately 82 percent of the work to be done on A d Seven Mle Bridge. The
parties have stipulated that CCl's certificate of qualification did not include
bridge painting as an area in which it had been qualified. Despite severa
post - June 24 requests by DOT to furnish additional information, CCl had not yet
supplied such data at the time of hearing as would enable it to qualify. On the
ot her hand, M dwest was conditionally qualified in this area, but, because of
certain DOT reservations, its certificate was due to expire on June 15, 1987.
However, M dwest requested a Section 120.57(1) hearing to contest this
expiration date, and Mdwest has, with DOI' s acqui escence, continued to use its
certificate for bidding purposes until an adjudication of the claimis made.

8. Wthout a certificate of qualification, DOT rules provide that a
contractor not be given bid docunents that would enable it to submt a bid.



Further, DOT w tnesses confirnmed that no bidder has ever been authorized to
beconme prequalified after it had submtted a bid, nor has a nonqualified bidder
been awarded a contract. The agency does have a "policy" of allow ng
contractors who are qualified in the major work class of mnor bridge work (but
who are not qualified in bridge painting) to receive bid docunments on certain
maj or projects. Even so, this policy, however applied in the past, has never
been used on a project such as this, and DOT officials confirmed that this was
the first time bid docunents had been erroneously sent to a nonqualified bidder

D. DOI"'s Reaction to the Bids

9. Through "inadvertence" or "error," DOT furnished bid docunments to CCl
Thereafter, CC, Mdwest and a third contractor submtted bid proposals. Wen
the bids were opened, DOT discovered that the | owest dollar bidder (CCl) had not
been prequalified on bridge painting. The bids were then routed to the DOT
technical review conmttee, a five person commttee that reviews projects where
the bids do not conformwith award criteria. This conmttee nade no
recomendati on and was "unconmtted.” The matter was then reviewed by the DOT
awards conmittee which unani nously recommended that the contract be awarded to
CCl even though it had not prequalified on one segnment of the work.

10. In proposing that the contract be awarded to CCl, DOTl acknow edges
that this is not its normal practice. Indeed, it concedes that this is probably
the first occasion that it has proposed to award a contract to a nonqualified
bi dder. However, it considers the project "unique" in the sense that the bridge
will be turned over to DNR i medi ately after the work is conpleted. In
addition, by using CCl, it can save around $624,000 in state funds which can be
used to claimal nost another $6 nmillion in matching federal funds for other
state work. Finally, DOT is fully satisfied that CC is capable of perform ng
the work on the project, particularly since it considers the structural repairs
the nost inportant aspect of the job. |If CCl's bidis rejected, DOT's
preference is to reject all bids and relet the project.

11. The agency's nonrule policy is that, for projects valued at nore than
$250, 000, a contract will be awarded if the lowest bid is no nore than seven
percent above DOT's estimate of the project's value. In this case, both CO and
M dwest submitted bids bel ow DOT' s budget and prelimnary estinates.

E. The Bi dders

12. Mdwest, which is located in Tarpon Springs, Florida, has been in the
bri dge painting busi ness for many years, and has worked on DOT projects since
1974. This is the first occasion the firmhas filed a protest. The firmis
capabl e of performing the required work. Although its certificate of
qual i fication was supposed to expire on June 15, or before the June 24 bid
openi ng day, M dwest challenged this action and the certificate continues to be
used for bidding purposes.

13. The apparent |ow bidder (CCl) is located in Tanpa, Florida and has
been engaged in a nunber of DOT projects since it was forned approximately five

years ago. It is now working on three other DOT bridge projects. The firmwas
prequalified in the bridge painting class in 1983 and 1984, but for sone reason
allowed its qualification to lapse. |Its present certificate is valid unti

April 30, 1988 and qualifies CCl to bid on several types of nmjor bridge
projects. CCl stands by its bid proposal, and is fully confident the work can
be done for $600,000 | ess than proposed by Mdwest. The firmhas access to the
necessary equi pnent and manpower to performthe job.



CONCLUSI ONS OF LAW

14. The Division of Admi nistrative Hearings has jurisdiction of the
subject matter and the parties thereto pursuant to Subsection 120.57(1), Florida
Statutes (Supp. 1986).

15. On bid projects such as this, Subsection 337.11(3)(a), Florida
Statutes (1987), vests in DOT the follow ng discretion

(a) The departnent may award the proposed
work to the | owest responsible bidder, or it
may reject all bids and proceed to
readverti se the work or otherw se performthe
wor K.

Al so relevant is Subsection 337.14(1), Florida Statutes (1987) which reads in
pertinent part:

(1) Any person desiring to bid for the
performance of any construction contract in
excess of $250, 000 whi ch the depart nment
proposes to let must first be certified by

t he departnment as qualified pursuant to this
section and rules of the departnent.
(Enphasi s added)

To inmplenment the latter statute, DOT has promul gated Chapter 14- 22, Florida
Admi ni strative Code, which sets forth the procedure for contractors to obtain a
certificate of qualification.

16. In their post-hearing filings, the parties have suggested that severa
different results be reached. On the one hand, petitioner contends that DOT' s
action in awarding the bid to CCl, an unqualified bidder, was erroneous, and
that DOT is now obliged to award the contract to M dwest, the next | owest
bi dder. Conversely, both the agency and CCl contend that the project is
"uni que" fromother state jobs, that the circunstances herein warrant a
deviation fromthe normal agency practice of rejecting a bid froma non-
prequalified bidder, that CCl is qualified to performthe work even though a
certificate of qualification has not been formally obtained, and that the state
can save over $600, 000 plus matching federal funds by utilizing CC. |In the
alternative, they urge that all bids be rejected, and that the project be relet.
CCl al so contends that Mdwest (a) is not qualified to submt a bid because its
certificate expired on June 15, 1987 and (b) has no standing to bring this
action since it was not certified, and even if it was, it failed to post a bond
as required by Subsection 337.11(3)(d), Florida Statutes (1987). Finally, CC
contends that the bid specifications contained an error, and that, by virtue of
certain state action, the agency is now estopped fromtaking away its contract.

17. Before addressing the parties' argunments, several broad principles
regardi ng the bidding process should be noted. First, the challenging party
carries the burden of denonstrating that the agency's action was arbitrary and
capricious, or was otherw se inproper. Cf. Capeletti Brothers, Inc. v. State,
Department of CGeneral Services, 432 So.2d 1359, 1363-64 (Fla. 1st DCA 1983)(no
error in requiring challenging party to bear burden of proving agency action
incorrect). To do this, the challenger nmust show that the agency was not
"proceeding rationally within the bounds of discretion,” Couch Construction Co.



Inc. v. Departnment of Transportation, 361 So.2d 172, 175 (Fla. 1st DCA 1978),
and that the agency's decision was not based on facts which reasonably support
its decision. Myes Printing Conpany v. Flowers, 154 So.2d 859, 864 (Fla. 1st
DCA 1963). At the same tinme, it is well-established that the agency is accorded
"wide discretion in soliciting and accepting bids for public inprovenent, and
its decision, when based on an honest exercise of this discretion, will not be
overturned by a court even if it may appear erroneous and even if reasonabl e
persons may disagree." Liberty County v. Baxter's Asphalt and Concrete, Inc.

421 So.2d 505, 507 (Fla. 1982). Even so, this discretion is not unlinmted, and
must be exercised in a fair and evenhanded nmanner. G oves-Watkins Constructors
v. State, Departnent of Transportation, 12 FLW 1465 (Fla. 1st DCA June 11, 1987)
reh. denied 12 FLW 1869 (Fla. 1st DCA August 4, 1987). Finally, a bidder
cannot be permitted to change its bid after the bids have been opened, except to
cure minor irregularities Harry Pepper & Associates, Inc. v. The Cty of Cape
Coral, 352 So.2d 1190.1192 (Fla. 2nd DCA 1977). \Were a bidder subnits a bid
containing a "material variance," the bid is unacceptable. Robinson Electrica
Co., Inc. v. Dade County, 417 So.2d 1032, 1034 (Fla. 3rd DCA 1982).

18. In the case at bar, both the general law [s. 337.14(1), F.S.] and
agency rul es promul gated thereunder (Chapter 14-22) explicitly require that a
bi dder be prequalified in all relevant classes of work before it can submt a
bid. Since CCl was not prequalified to perform bridge painting, a major
conponent of the contract, it was ineligible to submt a bid. Therefore, CC
was not a qualified or responsible bidder, and its bid should have been
rejected. Robinson Electrical Co., supra; EE M Watkins & Conpany, Inc. v.
Board of Regents, 414 So.2d 583 (Fla. 1st DCA 1982). In addition, CC could not
qualify after the bids were submtted since this would give CC an unfair
advant age over those who had to prequalify. See, for example, Cty of Opa-Locka
v. Trustees of the Plunmbing Industry Promotion Fund, 193 So.2d 29, 32 (Fla. 3rd
DCA 1966). Notwi thstanding CCl's nonconformng bid, DOT and CCl argue that
because of the "unique" nature of the project, and the intended savings, DOTl had
the discretion to award CCl the contract. But, by failing to honor applicable
statutes and rules, which clearly held CC unqualified to bid, DOI acted in an
arbitrary and capricious manner. Further, by sinply characterizing the project
as uni que, DOT did not have a sufficient factual basis to reasonably support its
decision to ignore the clear |anguage in Subsection 337.14(1), Florida Statutes
(1987). Moreover, by failing to give advance notice to other vendors that the
project was "unique,"” and that prequalification requirenents m ght be waived,
DOT al | owed the bidding process to becone tainted, and ultimtely gave
preferential treatnent to CCl to the detrinment of others. Therefore, it is
concl uded the agency acted arbitrarily and capriciously in awarding the contract
to CCl.

19. Wth the case in this posture, the parties still disagree as to the
proper action to be taken by DOTI. Petitioner contends that DOI's only
alternative is to award the contract to Mdwest, the next |owest and nost
responsi ve bidder, particularly since its bid was bel ow DOT" s budget estinmate
for the project. Conversely, DOl and CCl contend that the agency may now reject
all bids and relet the project, relying principally upon Subsection
337.11(3)(a), Florida Statutes (1987), which provides that "the departnment may
award the proposed work to the | owest responsible bidder, or it may reject al
bi ds and readvertise the work." (e.s.) CCI, but not DOT, also suggests that the
specifications contained an error, thereby requiring the reletting of the
project. The issue, then, is whether DOT may initially award a contract to an
obvi ously unqualified bidder, and if such action is challenged in a de novo
hearing, to then have the right to reject all bids and relet the contract.



20. In Goves-VWatkins, supra, the court cautioned that DOI does not have
unbridled discretion to reject any and all bids with or wi thout cause. The
reason for this is that rejection of all bids "then beconmes a neans of all ow ng
a favored bidder another chance to submit a low bid." Wod-Hopkins Contracting
Co. v. Roger J. Au & Son, Inc., 354 So.2d 446, 450 (Fla. 1st DCA 1978). Here
DOT's preference to reject all bids is ostensibly prem sed on the hope that the
new Successful bidder will submit a bid conmparable in amount to CCl's first bid
or a $624, 000 savings over Mdwest's proposal. The testinony al so supports an
inference that the bid specifications may be restructured so that painting wll
be classified as specialty work, thereby allowing CC to rebid wi thout having to
prequalify in that class. However, in light of DOT"s nonrule policy that a
vendor shall be awarded a contract if its bid proposal is not seven percent
above DOT's budget estimate, and there being no conpelling reason to deviate
fromthis policy, the contract should be awarded to Mdwest. 1/ Mreover, by
reletting the bid, it would give the favored bidder an opportunity to qualify,
or allow DOT to restructure the specifications so that CCl night not have to
prequalify. This is precisely the type of action which the courts have sought
to prevent. Wod-Hopkins, 354 So.2d at 450. Therefore, the contract on State
Job 90030- 3539 shoul d be awarded to M dwest, the | owest responsive bidder on the
proj ect .

21. The contention by CC that Mdwest is not qualified to bid on the
project is rejected. Since Mdwest has sought review of DOI's action to
withdraw its certification as of June 15, 1987, the wi thdrawal of the
certification is not effective until Section 120.57(1) proceedi ngs have been
concl uded. See Subsection 120.60(6), F.S. (1985).

22. Intervenor also contends petitioner |acks standing to bring this
action for two reasons. It first points out that Subsection 337.11(3)(d),
Florida Statutes (1987), requires a person to be certified on a project in order
to file a protest. But, as noted above, Mdwest's certification remains valid
pending its admnistrative appeal of DOI's conditional rating. Secondly, by
post - hearing argument, CCl points out for the first tine that Mdwest failed to
prove at hearing that it posted a bond with DOT prior to filing its protest as
requi red by Subsection 337.11(3)(d), Florida Statutes (1987). However, this
matter was not raised in the pretrial stipulation or at final hearing.
Accordingly, the issue is deened to have been waived. Further, it is not
essential to a resolution of the nmerits of this case.

23. CCO next contends the bid specifications contained an "error" in that
bridge painting was classified as normal work, and not an incidental aspect of
the job. However, there is no evidence that the parties m sunderstand the
specifications, Capeletti Brothers, Inc. v. State Departnent of Genera
Services, 432 So.2d 1359, 1363 (Fla. 1st DCA 1983), or that DOI's classification
of painting as regular work violated any DOT standard, rule or statute. Rather
DOT had the choice to categorize painting as either regular or incidental work,
and chose the forner. The argunment is accordingly rejected.

24. Finally, CC contends the doctrine of estoppel applies, and that DOT
is estopped fromawarding the contract to Mdwest. It posits, inter alia, that
by giving bid docunents to CCl, DOT nade a representation, which CCl relied
upon, that CCl was qualified to bid on the project. However, an error by DOT
officials in initially issuing the bid docunents cannot be used to apply
est oppel against the state. Geenhut Construction Conpany, Inc. v. Henry A
Knott, Inc., 247 So.2d 517, 524 (Fla. 1st DCA 1971)(state cannot be estopped by
t he unaut hori zed acts or representations of its officers); Cf. Austin v. Austin,
350 So.2d 102, 105 (Fla. 1st DCA 1977) cert. denied, 357 So.2d 184 (Fla.



1978) (adm ni strative officers of state cannot estop the state through m staken
statenments of the law). CC also contends that DOI's | ong-standing policy is to
all ow contractors qualified in major bridge work (but not qualified in bridge
pai nting) to receive bid docunments involving painting work. But, this argunent
is irrelevant since the "policy" applies only to major projects (unlike this)
and has never been used to justify awarding a contract to a nonqualified bidder
on this type of project.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is

RECOMVENDED that a Final Order be entered rejecting the bid of Cone
Constructors, Inc. on the ground it was unqualified and non-responsive, and
i nstead awardi ng the contract on State Job 90030-3539 to M dwest Industria
Painting of Florida, Inc., which submtted the | owest responsive bid.

DONE AND ORDERED this 15th day of Septenber, 1987, in Tall ahassee, Leon
County, Florida.

DONALD R, ALEXANDER

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 15th day of Septenber, 1987.

ENDNOTE

1/ CCl's contention that Mdwest is unqualified because of a DOTI del i nquency
determ nation on another job is rejected. This factor played no role whatever in
DOT' s decision to use CCl rather than M dwest.

APPENDI X TO RECOMWENDED ORDER, CASE NO. 87-3338BID
Petitioner: *

20. Covered in finding of fact 1
21. Covered in finding of fact 8.
22. Covered in finding of fact 8.
23. Rejected as unnecessary.

24. Rejected as unnecessary.

25. Rejected as unnecessary.

26. Rejected as unnecessary.

27. Covered in finding of fact 13.
28. Covered in finding of fact 13.
29. Rejected as being unnecessary.
30. Covered in finding of fact 9.



31. Covered in finding of fact 9.
32. Covered in finding of fact 11
33. Rejected as being unnecessary.
34. Rejected as irrelevant.
35. Rejected as irrelevant.
36. Rejected as irrelevant.
37. Rejected as irrelevant.
38. Covered in finding of fact 7.
39. Rejected as bei ng unnecessary.
40. Rejected as irrelevant.

* Proposed findings 1-19 are a recitation of stipulated facts, a list of
exhibits admtted into evidence, and the nanes of wi tnesses who testified at
final hearing. These matters are covered in background and in numerous
findi ngs.

41. Rejected as irrelevant.
42. Rejected as irrel evant.
43. Rejected as irrel evant.

44. Covered in finding of fact 7.
45. Covered in finding of fact 7.
46. Covered in finding of fact 7.
47. Covered in finding of fact 7.
Respondent :
1. Covered in nunerous findings.
2. Covered in finding of fact 13.
3. Covered in finding of fact 13.
4. Covered in finding of fact 13.
5. Rejected as being unsupported by the evidence.
6. Rejected Si nce the undersigned has concluded, as a matter of |aw, that

the agency's action was arbitrary and capri ci ous.
Intervenor: *

1. Covered in finding of fact 7.
2. Rejected as unnecessary to the resolution of issues.
3 Covered in findings of fact 1 and 2.

1. Covered in finding of fact 5.
2. Covered in finding of fact 4.
3 Covered in finding of fact 2.

* Intervenor submitted alternative sets of proposed findings, hence the
duplicative nunbers.

Covered in finding of fact 3.

Covered in finding of fact 10.

Covered i n background.

Rejected as irrelevant to the resolution of issues.
Covered in background and finding of fact 3.
Covered in finding of fact 8.

10. Partially used in findings of facts 1 and 6. The renmainder is
rejected as being contrary to the evidence. Specifically, DOT did not award the
bid to CC because, once it opened the bids, it discovered it had made an "error
in failing to classify the painting work . . . as specialty work." Further, DOT

CoNZGA



has never contended it wi shes to relet the project because the specifications
contain an error.

11. Rejected as being irrelevant since the parties have stipul ated bridge
pai nting constitutes 82 percent of the work.

12. Covered in finding of fact 6.

13.-15. Rejected as irrelevant since the doctrine of estoppel does not
apply.

16. Rejected as being both unnecessary and irrel evant.

17. Covered in finding of fact 13.

18. Covered in finding of fact 7.

19. Rejected as irrelevant to a resolution of the issues.

20. Covered in finding of fact 13.

21. Covered in finding of fact 13.
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STATE OF FLORI DA
DEPARTMENT OF TRANSPORTATI ON

M DWEST | NDUSTRI AL PAI NTI NG
OF FLORI DA, |INC.,
Petiti oner,
VS. CASE NO. 87-3599BI D

FLORI DA DEPARTMENT OF
TRANSPORTATI ON,

Respondent ,
and

CONE CONSTRUCTORS, | NC.

I nt ervenor.

FI NAL CORDER

The record in this proceedi ng has been reviewed al ong with the Recomended
Order of the Hearing O ficer, copy attached. Respondent, Florida Departnent of
Transportation (hereinafter referred to as "FDOT") and Intervenor, Cone
Constructors, Inc. (hereinafter "Cone"), have filed exceptions to the
Reconmended Order which are considered and addressed in this Oder. Petitioner,
M dwest Industrial Painting of Florida, Inc., shall be referred to hereinafter
as "M dwest".

The Recommended Order is considered correct in fact and is considered
correct in lawwith the exception of |1TB reliance upon G oves-Wat ki ns
Constructors v. State, Departnment of Transportation, 12 F.L.W 1465 (Fla. 1st
DCA June 11, 1987), reh. denied, 12 F.L.W 1869 (Fla. 1st DCA August 4, 1987),
pet. for rev. pending, No. 71,081. G oves-Watkins involved a contract bid
dispute giving rise to the issue of whether the original |ow bidder on a hi ghway
construction project was entitled to award of a contract for the project where
FDOT, after receipt of the initial bids, rejected all bids as excessive and
directed that the project be rebid. Unlike the case at bar, the lowest bid in
G oves-Vat ki ns was sole 29 percent over the bid estimate. Here, however, the
di spute centered upon FDOT's all egedly erroneous award of the contract to the
apparent | ow bi dder who did not possess the appropriate certificate of
qualification. Accordingly, Goves-Watkins is readily distinguishable from and
therefore wholly inapposite to, the instant case. The Recommrended Order, with
this exception, is incorporated as part of this Final Oder.

On Septenber 28, 1987, FDOT filed Exceptions to the Recomended Order. The
first exception seeks to avoid the operation of the prequalification requirenent
on the basis of the contention that the contract in issue is really a



mai nt enance contract as opposed to a construction contract. This line of
argunent was not tinmely raised at the hearing and is deened waived. Mbreover,
since Rule 14-22.003(2)(g), Fla. Adnm n. Code provides for prequalification of
contractors wishing to performincidental classes of work such as bridge

pai nting, FDOTI's exception is rejected as contrary to the letter and spirit of
the rule.

By stipulation the parties agreed that bridge painting constituted 82
percent of the work. The Hearing Oficer found that the specifications |isted
bridge painting as normal work; found that prequalification in the area of
bri dge painting was required; and found that waiver of prequalification had
never been used on a project of this type. Therefore the first exception is
Wi thout nerit.

FDOT' s second exception pertains to interpretation of 337.14(5), Fla.
Stat., in ternms of perm ssive as opposed to mandatory | anguage. This exception
is rejected because Rul es 14-22.002, 14-22.003, and 14-22.008, Fla. Adm n.

Code, read in pari materia clearly require prequalification in "bridge painting"
for purposes of bidding on the instant contract. Rule 14-22.008(1) clearly
states:

Proposal docunents for a specific project
shall be issued only to a prospective

bi dder who has been issued a qualification
certificate covering one or nore classes of
wor k which, in the aggregate, conprises 50
percent or nore of the total value of nornal
wor k included in the proposal docunents.

FDOT's final exception is rejected because it has al ready been covered
in the amendnent to the Hearing O ficer's Conclusions of Law regarding his
reliance upon G oves-Watkins, supra

Cone filed I TB exceptions to the Recormended Order on Septenber 25, 1987.
Cone's exceptions going to the Hearing Oficer's Findings of Fact and rejection
of Cone's proposed factual findings are rejected in their entirety due to Cone's
failure to provide a transcript of the hearing in this cause, which necessarily
precl udes conducting the review necessary to effect a substitution of Cone's
findings for those of the Hearing Oficer. Florida Dept. of Corrections v.
Bradl ey, 510 So.2d 1122 (Fla. 1st DCA 1987). Since it is the Hearing Oficer's
function to consider all the evidence presented, resolve conflicts, judge
credibility of witnesses, draw perm ssible inferences fromthe evidence and
reach ultimate findings of fact based on conpetent, substantial evidence; FDOT
is in no position in this case to address the disputes Cone has raised with the
Hearing Oficer's Findings of Fact and ultimate factual conclusions. See
Heifetz v. Departnment of Business Regul ation, 475 So.2d 1277 (Fla. 1st DCA
1985).

Addi tionally, Cone's argunment concerning | TB proposed finding going to the
absence of a bid protest bond is entirely devoid of merit, since the Hearing
Oficer found that this issue was waived by Cone's failure to raise the issue by
pretrial stipulation or by evidence at the final hearing and because FDOT' s
records indicate that a bond was filed on August 13, 1987. FDOT woul d not have
forwarded the matter to DOAH i f the protest had not been perfected by the filing
of a protest bond.



Each of Cone's exceptions concerning FDOI's exerci se of discretion have
been addressed by the Hearing O ficer and have been rejected or distinguished.
The concern with award to M dwest and the added cost is addressed herein with
regard to the 7 percent award policy. Cone's contention in ITB third exception
that FDOT had a policy of allowing contractors qualified in mnor bridge to bid
on painting contracts was rejected by the Hearing Oficer. The Hearing Oficer
concluded this policy "has never been used on a project such as this. See Page
7 of the Recommended Order

The argunents concerning errors in the bid docunents, estoppel, Mdwest's
qualifications, and FDOT's error in providing bid docunents to Cone are
t horoughl y addressed by the Hearing Oficer in the Recormended O der

Finally, Cone's "exceptions" to the Hearing O ficer's Conclusions of Law,
viewed in their actual light, are really nothing nore than proposed fact
findings "thinly disguised as conclusions of law" Cf. South Fla. Water
Managenment Dist. v. Caluwe, 459 So.2d 390, 395 (Fla. 4th DCA 1984).

Consequently, they too nmust be rejected due to the absence of the transcript and
the conconmitant inability of the Departnment to conduct the requisite record
review. Florida Dept. of Corrections v. Bradley, supra.

It is clear fromthe Hearing Oficer's Recormended Order, Section
337.14(1), Fla. Stat., and FDOT's rules that prequalification is required to bid
on a bridge painting contract whi ch exceeds $250, 000. 00. Cone was not
prequalified in the area of bridge painting, so Cone's bid nust be rejected as
nonr esponsi ve. The remai ning bids nmust then be viewed as if Cone's bid were
never submtted.

As found by the Hearing Oficer, it is FDOI's nonrule policy to award a
project if the lowest bid is no nore than seven percent above FDOT' s estimate of
the project's cost. The parties stipulated that Mdwest |Industrial Painting of
Florida, Inc. submitted a bid bel ow the FDOI budget estimate and prelimnary
estimate for the project. Applying FDOI's nonrule policy to the facts in this
case requires the acceptance of Mdwest's bid.

Though Cone attenpts to provide a basis in | TB exceptions for the rejection
of all bids through I TB argunent concerning the discretion of FDOT to award or
reject bid, FDOT is cogni zant of the requirenents of Section 120.68(12), Fla.
Stat. (1985). Section 120.68(12) requires the reversal of a final order if the
agency exercises | TB discretion inconsistent with an agency rul e or inconsistent
with an officially stated agency policy or prior agency practice. To award the
contract to Cone in violation of the prequalification statute and rules or to
reject all bids in violation of the 7 percent award criteria would be an abuse
of discretion and provide the appearance of favoritism whether intended or not.

ACCORDI NGLY, I T IS CRDERED, that the bid of Cone Constructors, Inc. is
rejected and the contract for State Job No. 90030-3539 is AWARDED to M dwest
I ndustrial Painting of Florida, Inc.



DONE AND ORDERED this 4th day of Decenber, 1987, at Tall ahassee,

KAYE N. HENDERSON, P.E
Secretary

Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399

Judi ci al review of agency final order may be
pursued in accordance with Section 120. 68,
Florida Statutes, and Florida Rul es of
Appel | ate Procedure 9.030(b)(1)(c) and 9.110.
To initiate an appeal, a Notice of Appea

must be filed with the Department's C erk

of Agency Proceedi ngs, Haydon Burns Buil di ng,
605 Suwannee Street, Ml Station 58,

Tal | ahassee, Florida 32399-0458, and with the
appropriate District Court of Appeal within 30
days of the filing of this Final Oder with
the Departnent's C erk of Agency Proceedings.
The Notice of Appeal filed with the District
Court of Appeal should be acconpani ed by the
filing fee specified in Section 35.22(3),

Fl orida Statutes.

Copi es furnished to:

DONALD ALEXANDER, Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

MARK FRUEND, ESQUI RE

JOHN RADEY, ESQUI RE

101 North Mbnroe Street

Tal | ahassee, Florida 32302

MARK A. LI NSKY, ESQU RE
1509 Sun City Center Plaza

Suite B

Sun City Center, Florida 33570

JAVES W ANDERSON, ESQUI RE

Department of Transportation

Haydon Burns Buil ding, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Fl ori da.



J. TED BAREFI ELD

Bureau of Contracts Adm nistration
Haydon Burns Buil ding, Miil Station 55
Tal | ahassee, Florida 32399



